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MEMORANDUM

Faintiffs National Federation of the Blind and Specid Olympics Maryland, Inc. (“ Plantiffs’)
have filed this action againgt Defendant Federd Trade Commission (“FTC”) chdlenging the
amendments to the Telemarketing Sales Rule promulgated by the FTC. These amendments impose
modest redtrictions upon the activities of professona telemarketers who solicit charitable contributions
on behdf of non-profit organizations. Plaintiffs claim that the amended rule exceedsthe FTC's
datutory authority and violates the Firgt and Fifth Amendments to the United States Condtitution.
Pending before the court are the parties' cross-motions for summary judgment. For the reasons stated
below, Faintiffs motion for summary judgment will be denied and Defendant’ s cross-motion for

summary judgment will be granted.

A.

In 1994, Congress passed the Telemarketing Consumer Fraud and Abuse Prevention Act



(“Telemarketing Act”), 15 U.S.C. 88 6101 et seq. That legidation directed the FTC to prescribe rules
prohibiting deceptive and abusive telemarketing acts or practices. 15 U.S.C. § 6102(a)(1). The
definition of “telemarketing” in the Satute was limited to plans, programs, or campaigns involving more
than one interstate phone cdl, which sought to “induce purchases of goods or services” 15U.SC. 8
6106(4) (1994). Congress dso ingtructed the FTC to include several specific rules with respect to
“abusve’ practices, namdy: (1) arequirement that telemarketers not undertake a pattern of unsolicited
cdlsthat the reasonable consumer would congder coercive or abusive of hisright to privacy; (2)
restrictions on the hours of the day and night during which unsolicited cdls could be made; and (3) a
requirement that the telemarketer promptly and clearly disclose to the consumer receiving the cdl that
the purpose of the call isto sall goods or services. 15 U.S.C. § 6102(a)(3) (1994).

The Telemarketing Act expresdy limited the activities that could be regulated by the FTC to
those activities that were within the FTC' s jurisdiction as defined by the FTC Act. 15U.SC. §
6105(a). Under the FTC Act, the FTC hasjurisdiction over “persons, partnerships, or corporations,”
except for banks, savings and loan indtitutions, federa credit unions, common carriers, and some other
entities not relevant to thiscase. 15 U.S.C. 845(a)(2). To qudify asa“corporation,” an entity must
be organized to carry on business for its own profit or that of its members. 15 U.S.C. §44.
Incorporating these jurisdictiond limitsinto the Telemarketing Act meant that nonprofit organizations
were exempt from the scope of the Satute.

In 1995, the FTC promulgated the origind Teemarketing Sdes Rule to implement the
Telemarketing Act, codified at 16 C.F.R. 88 310 et seq. Thisrule prohibited various deceptive

telemarketing practices, 16 C.F.R. § 310.3, and aso regulated certain abusive practices. 16 C.F.R. §



310.4. The FTC'sjurisdiction was not restated in the rule because the Telemarketing Act clearly
defined the agency’ sjurisdiction by incorporating the FTC Act. 60 Fed. Reg. 43842, 43843 (Aug. 23,
1995). In addition, the FTC specificdly stated in the Find Rule that it did not intend to expand or
contract itsjurisdiction or the scope of the rul€' s coverage. 1d.

In October 2001, after the September 11 attacks, Congress passed the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism
Act (“USA PATRIOT Act”), Pub. L. No. 107-56, 115 Stat. 272 (2001). Section 1011 of this statute
amended the Tdemarketing Act by expanding the definition of telemarketing to include cdls intended to
induce “a charitable contribution, donation, or gift of money or any other thing of vdue” 15U.SC. §
6106(4). The USA PATRIOT Act dso added “fraudulent charitable solicitations’ as a deceptive
practice and directed the FTC to include rules in its regulations with respect to such solicitations. 15
U.S.C. §6102(a)(2). Findly, the section of the Telemarketing Act describing the abusive practices
that the FTC was to regulate was expanded to include a specific provision about the solicitation of
charitable contributions. 15 U.S.C. 8 6102(8)(3)(D). The USA PATRIOT Act did not, however,
change the provison of the Tdemarketing Act setting forth the FTC sjurisdiction. The FTC confirmed
this point, gating, “Notwithstanding its amendment of these provisons of the Tdemarketing Act, neither
the text of section 1011 nor its legidative history suggest that it amends Section 6105(a) of the
Tdemarketing Act - the provison which incorporates the jurisdictiond limitations of the FTC Act into
the Telemarketing Act and, accordingly, the TSR.” 67 Fed. Reg. 4492, 4496 (Jan. 30, 2002).

Soon after the enactment of the USA PATRIOT Act, in 2002, the FTC issued a Notice of

Proposed Rulemaking that suggested a series of amendmentsto the origina Telemarketing Sdes Rule.



The FTC received 64,000 comments about its proposed amendments and conducted a three-day
public forum to discuss the amendments. 68 Fed. Reg. 4580, 4582 (Jan. 29, 2003). The Find
Amended Rule (“TSR") was promulgated in January 2003. The TSR made clear that one
conseguence of the USA PATRIOT Act was the expansion of the coverage of the Telemarketing Act
(and thus the Tdemarketing Sdles Rule) to those telemarketers often cdled “tdlefunders’ - that is, for-
profit entities that solicit charitable contributions on behaf of non-profit organizations. See 68 Fed.
Reg. a 4584-85. The FTC dated, “Reading the amendments to the Telemarketing Act effectuated by
§ 1011 of the USA PATRIOT Act together with the unchanged sections of the Telemarketing Act
compels the conclusion that for-profit entities that solicit charitable donations now must comply with the
TSR, dthough the Rul€ s gpplicahility to charitable organizations themselves is unaffected.” 1d. at
4585. The TSR dso added more restrictions on telemarketing to the origind rule, only some of which
gpplied to telefunders.

The restrictions in the TSR being chdlenged in this case are the following: (1) a company-
gpecific do-not-cal provision, which prohibits a telemarketer from caling any consumer who has
indicated that she wants no further cals from that particular seller or organization, 16 C.F.R. 8
310.4(b)(2)(iii)(A)*; (2) aprohibition on “abandoned cals,” which requires the telemarketer to connect
the call to a representative within two seconds of the person’s completed greeting, 16 CF.R. 8

310.4(b)(2)(iv); (3) aprohibition on placing calls before 8:00 am. or after 9:00 p.m., 16 CF.R. §

The TSR dso created anationd do-not-cal registry and prevented telemarketers from calling
any consumer whose name was included in thisregistry. 16 C.F.R. 8 310.4(b)(2)(iii)(B). However, it
gpecifically exempted dl charitable solicitations from this provison. 16 C.F.R. § 310.6(a).
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310.4(c); and (4) arequirement that telemarketers transmit caler ID information, 16 CF.R. 8
310.4(a)(7). The TSR dso includes a specific requirement that telefunders promptly identify
themsalves and tell consumers that they are soliciting donations. 16 C.F.R. § 310.4(e).2
B.

Also reevant to the issues presented in this case are certain Statutes and rulesinvolving the
Federd Communications Commisson (“FCC”). In 1991, Congress passed the Telephone Consumer
Protection Act (“TCPA”), 47 U.S.C. § 227, which directed the FCC to issue rules concerning “the
need to protect residentid telephone subscribers privacy rights to avoid receiving telephone
solicitations to which they object.” 47 U.S.C. 8§ 227(c)(1). This statute expressy exempted callsor
messages by tax-exempt nonprofit organizations from its definition of “telephone solicitation.” 47
U.S.C. § 227(3)(3).

The FCC adopted rules implementing the TCPA in 1992, and in September 2002, it issued a
Notice of Proposed Rulemaking seeking comments on whether to reviseits TCPA rules. In early
2003, after the TSR was promulgated, Congress ingtructed the FCC to consult with the FTC to
maximize condstency with the FTC'srules. In July 2003, the FCC released itsfind report amending
the TCPA rules. The amended rules contain nearly identical provisonsto those of the TSR that are
chdlenged in this case, including the company-specific do-not-cal provision, the time redtrictions, the
abandoned cadl provison, and the disclosure and cdler ID provisions. See 16 C.F.R. 88 64.1200,

64.1601. The FCC recognized that its amended rule would subject al commercid entitiesto its

The same requirement is gpplied to commercid telemarketersin apardld provision of the
TSR. 16 C.F.R. § 310.4(d).



requirements, including those exempt from the FTC' s jurisdiction. Report on Regulatory Coordination,
18 F.C.C.R. 18558, 18560 (2003). However, the TCPA exempted nonprofit organizations fromits
provisions, and the amended TCPA rules maintained this exemption. 68 Fed. Reg. 44144, 44160 (Jul.
25, 2003). The FCC aso concluded, “In light of the record before us, the Commission believes that
there has been no change in circumstances that warrant distinguishing those calls made by a professond
telemarketer on behdf of atax-exempt nonprofit organization from those made by the tax-exempt
nonprofit itsdf.” 1d.
C.

Paintiffs are both nonprofit organizations with tax-exempt status under 8§ 501(c)(3) of the
Internal Revenue Code. Nationa Federation of the Blind is a group that provides support for blind
persons and their families, as well as education, information, and referra services about blindness.
Specid Olympics Maryland, Inc. provides sports training and athletic competition for citizens with
mentd retardation, as well as public education, community services, and outreach initiatives. Both
plaintiffs require charitable contributions to fulfill their program services. However, they do not have the
resources to use in-house volunteers or employees as tlemarketers. Instead, they hire professiona
representatives to conduct telemarketing with the purpose of inducing charitable contributions. Asa
result, the provisons of the TSR directly impact Plantiffs telephone solicitation.

In their complaint, Plaintiffs seek declaratory and injunctive relief, chalenging the TSR on
severd grounds. They clam firg that the FTC did not have the statutory authority to issue the TSR.
Second, Plaintiffs make afacid challenge to the TSR on various First Amendment grounds. Third, they

dlege tha the TSR violates equd protection, as gpplied to the federd government in the Fifth



Amendment. Plaintiffs dso raise the same dlaims specificaly with respect to the cdl aandonment
provisgons of the TSR.
.

Rule 56(c) of the Federd Rules of Civil Procedure provides that summary judgment is
gopropriate if the pleadings, depositions, answers to interrogatories, admissions, and affidavits
demondtrate that there is no genuine issue as to any materid fact and that the moving party is entitled to
judgment as ametter of law. The materidity requirement means that only those factud disputes that
might affect the outcome of the suit preclude the entry of summary judgment. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). In order for thereto be a*“genuine’ issue of materid fact, the
evidence must be such that a reasonable jury could return averdict for the non-moving party. 1d. If the
evidence is merdly colorable or is not sgnificantly probative, summary judgment may be granted. 1d. at
249-50.

Because this case involves review of the decisons of afederal adminidrative agency, the
Adminigtrative Procedure Act (“APA”) isaso gpplicable. According to the APA, the reviewing court
may set asde agency action, findings, and conclusonsif they are “arbitrary, cagpricious, an abuse of
discretion, or otherwise not in accordance with law,” “contrary to condtitutiond right, power, privilege,
or immunity,” or “in excess of satutory jurisdiction, authority, or limitations, or short of gatutory right.”
5U.S.C. 8§ 706(2)(A)-(C). In making these determinations, the court must limit its review to the
adminigtrative record or those parts of it cited by the parties. 5 U.S.C. § 706; Florida Power &
Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985).

In addition, in cases where an agency’ s congtruction of a statute that the agency administersis



inissue, a court must apply the two-step andysislaid out in Chevron U.SA., Inc. v. Natural Res.
Def. Council, Inc., 467 U.S. 837 (1984). It must first be determined whether Congress has directly
spoken to the precise question at issue. 1d. at 842. If Congress intent is clear, the court must give
effect to that intent, and the andysisiscomplete. 1d. at 842-43. If, however, the Satute isslent or
ambiguous with respect to the specific issue, the court must decide whether the agency’ s interpretation
is based on a permissible congtruction of the statute. 1d. at 843. In this case, the Chevron andyss
must be applied to the question of the FTC' sinterpretation of its authority under the Telemarketing Act
and the USA PATRIOT Act’samendments. However, the opinion of the FTC asto the
condtitutiondity of itsregulationsis not entitled to any deference - if the court determines that these rules
violate the Condtitution, they must be invdidated. Porter v. Califano, 592 F.2d 770, 780 (5th Cir.
1979); Mainstream Mktg. Serv., Inc. v. Federal Trade Commission, 283 F. Supp. 2d 1151, 1160
(D. Colo. 2003).

The factsin this case are undisputed, and accordingly, the only question is which party is
entitled to judgment as a matter of law.

I1.
A.

Aantiffs firg damisthat the FTC exceeded its jurisdiction by regulating in the TSR nonprofit
organizations that employ teefunders. According to Plaintiffs, the USA PATRIOT Act does not evince
an intention to regulate telefunders. Moreover, they contend that the USA PATRIOT Act amendments
cannot be read to dlow the FTC to regulate telefunders because such an interpretation would permit

the FTC to indirectly exercise jurisdiction over exempt entities - namely, the nonprofit organizations



themselves.

The plain language of the USA PATRIOT Act undermines Plantiffs contention. The Act
expanded the definition of “tdemarketing” to include solicitation of “charitable contributions” 15
U.S.C. §6106(4). At the sametime, the FTC's jurisdiction remained unchanged - thet is, nonprofit
organizations were gill exempt from FTC regulation. 15 U.S.C. § 6105(a); 67 Fed. Reg. at 4496.
The only logicd conclusion that can be drawn from reading these two provisions together is that
charitable solicitations by nonprofits themsalves remain exempt, but charitable solicitations by
professond representatives fal within the FTC sjurisdiction. If that were not the case, the addition of
charitable contribution solicitations to the definition of telemarketing would have been meaningless?®

The FTC sinterpretation of the statutes at issue is bolstered by case law regarding the

3In their briefs, Plaintiffs relied on statements made by Senator Mitch McConnell (R-KY) at the
introduction of the USA PATRIOT Act to support the clam that this statute’ s amendmentsto the
Tedemarketing Act were intended only to target fraudulent charities and not to protect home privacy.
Senator McConnell certainly emphasized the problem of false charitiesin his attempts to persuade
Congress of the need for the legidation. See 147 Cong. Rec. S10059-01, S10065 (daily ed. Oct. 2,
2001). However, the statements of one Congressman cannot be treated as a definitive recitation of
Congress' purposes with respect to the Statute.

Additionally, during ord argument, Plaintiffs pointed out that, in section 1011(1) of the USA
PATRIOT Act, Congress first amended the Telemarketing Act to include fraudulent charitable
solicitations as a deceptive practice, and then, in section 1011(3), amended the Telemarketing Act to
add charitable solicitations to the definition of “tdlemarketing.” Plaintiffs argued that this sequencing
demondrates that Congress intention was merdly to regulate fraudulent charities, but when it recalled
that the FTC did not have jurisdiction over charities, it needed to amend the definition of telemarketing
to add charitable solicitations. This argument very well might accurately describe the sequence of
events, but it does not prevail over the plain language of the statute. The origina Telemarketing Act
ingtructed the FTC to issue rules that would prevent fraud and protect consumers’ right to privacy, see
15 U.S.C. § 6102(a)(3), and the TSR addresses both these concerns. Congress must have recognized
that by amending the USA PATRIOT Act to include charitable solicitations in the definition of
telemarketing, all the tdlemarketing rules would apply to charitable solicitations. Otherwise, it would
have written the USA PATRIOT amendments differently.
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jurisdiction of the FTC. Courts have held that an entity’ s exemption from FTC jurisdiction is based on
that entity’ s status, not its activity. Official Airline Guides, Inc. v. Federal Trade Commission, 630
F.2d 920, 923 (2d Cir. 1980); Federal Trade Commission v. Miller 549, F.2d 452, 455 (7th Cir.
1977); Federal Trade Commission v. American Sandard Credit Sys., Inc., 874 F. Supp. 1080,
1086 (C.D. Cd. 1994). Applied here, these cases indicate that because tel efunders are not nonprofit
entities, they can be regulated by the FTC, regardless of the fact that they engage in the same activities
as the nonprafits.  Indeed, two digtrict courts have held specificaly that professond fundraisers hired
by nonprofit organizations are not exempt from FTC jurisdiction even though the nonprofits themselves
are exempt. Federal Trade Commission v. Gold, No. 99-2895, dip. op. a 5 (C.D. Cal. Dec. 13,
2000); Federal Trade Commission v. Saja, 1997 WL 703399, at *1 (D. Ariz. Oct. 7, 1997). | fully
agree with this conclusion.*
B.
Paintiffs make a separate claim that the FTC exceeded its Satutory authority by issuing the call

abandonment provisons of the TSR. There are two kinds of “abandoned calls’: those in which

“Plaintiffs reliance on Fruit Growers' Express Inc. v. Federal Trade Commission, 274 F.
205 (7th Cir. 1921) ismisplaced. In that case, the FTC entered a cease and desist order againgt
equipment suppliers, claming that the suppliers had made an unlawful contract with certain common
carriers which, under the FTC Act, are exempt from FTC jurisdiction. 1d. a 205. The court held that
the carriers were necessary parties to the action, and thus the FTC could not enter an order regarding
the contract because the carriers were subject to the exclusive jurisdiction of the Interstate Commerce
Commission. Id. a 206-07. In this case, however, the nonprofit organizations hiring the telefunders
arein no way “necessary parties’ to any violations of the TSR by those telefunders. As such, therulein
Fruit Growers does not prohibit the FTC from exerting itsjurisdiction over thetdefunders. See also
Official Airline Guide, 630 F.2d at 923-24 (distinguishing Fruit Growers because the exempt air
carriers were not necessary parties to the unlawful acts).
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telemarketers hang up on consumers without speeking to them, and those in which there is a prolonged
period of slence between the time the consumer answersthe call and the time the representativeis
connected to the call. 68 Fed. Reg. at 4641. Abandoned calls result from the use of mechanisms
cdled “predictive diders” which cal multiple consumers a atime to permit sales representatives to
maximize the time they actudly spesk to consumers and minimize the time they spend waiting to reach
consumers. Id. A sde effect of the use of predictive didersisthat the dider often reaches more
consumers than can be connected to sales representatives, and as aresult, the dider either disconnects
the call or keeps the consumer connected in case a representative becomes available. 1d. at 4641-42.
Abandoned cdls are defined by the TSR as those in which atelemarketer does not connect the cdll to a
sales representative within two seconds of the consumer’ s completed greeting. 16 CFR. 8
310.4(b)(1)(iv). The TSR prohibits abandoned calls but constructs a safe harbor that alows
telemarketers to use predictive didersin aregulated manner.®

Faintiffs clam that the call aandonment provisons actudly amount to a regulation of predictive
diders, and that the FTC has no authority to regulate these diders because the authority to do so was
given by Congressto the FCC. For support, they point to the TCPA, which restricts the use of

telephone equipment and refers specificaly to predictive diders. 47 U.S.C. § 227(a)(1). However,

°A tdemarketer will not be held liable for abandoning cdlsif: (1) it employs technology that
ensures that no more than 3% of cdls are abandoned, measured per day per caling campaign; (2) for
each cdl, the tdemarketer dlows the phoneto ring for at least fifteen seconds or four rings before
disconnecting an unanswered cal; (3) whenever arepresentative is not available to spesk to the
consumer within two seconds of the consumer’s completed greeting, the telemarketer plays a recorded
message that states the name and phone number of the sdler on whose behdf the call was made; and
(4) the telemarketer retains records establishing compliance with the firgt three requirements. 16
C.F.R. §310.4(b)(4).
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Pantiffsignore the fact that while the FCC may have authority to regulate predictive diders, the FTC
was given authority in the Tdemarketing Act to regulate abusive telemarketing practices. The FTC
found in its notice and comment period that abandoned calls are “ one of the most invasive practices of
the telemarketing industry,” because they frighten consumers, invade thelr privacy, and waste thair time.
68 Fed. Reg. at 4642 n.723. Although the FTC cannot regulate the diders themselves, the
Telemarketing Act does not redtrict its authority to regul ate abusive practices that may involve the use
of diders.

Paintiffs cite no case law supporting their contention that the FTC and the FCC cannot both
regulate the same area. On the contrary, the two district court opinions that have addressed this
precise issue have held that the FTC has authority to regulate abandoned cdls, despite the FCC's
authority to regulate predictive diders. Mainstream Marketing Services, 283 F. Supp. 2d at 1170
(“[T]he court finds no basis to conclude that the FCC has exclusive jurisdiction to regulate the practice
of abandoning cdlls’); U.S Security v. Federal Trade Commission, 282 F. Supp. 2d 1285, 1292 (D.
Okla 2003) (“The [TSR’ 9| redtriction on abandoned cdlsis a permissible regulation of this most (and
undisputedly) invasive and abusve practice, and its promulgation, which isin no way hindered or
hobbled by the FCC’ s grant of authority, has carried into effect congressiond intent as expressed by
the [Telemarketing Act]”). Thus, while the Telemarketing Act does not directly address thisissue, the
FTC sinterpretation of its authority is an entirely reasonable congtruction of the statute.

V.
The bulk of Plaintiffs argument focuses on the TSR’ s dleged infringement of First Amendment

free speech protections. Plaintiffs clam that: (1) the TSR is a content-based regulation that requires
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grict scrutiny; (2) the government’ s interests in promulgating the TSR are not compelling, and even if
they were, the TSR is not narrowly tailored to support those interests because the regulations are
underinclusve; (3) the TSR is overbroad; and (4) the TSR is an unlawful prior restraint.

A.

Because charitable solicitation involves a variety of speech interests, it is entitled to the
protections of the Firs Amendment. Riley v. Nat’| Fed'n of the Blind of North Carolina, Inc., 487
U.S. 781, 789 (1988); Sec'y of Sate of Maryland v. Joseph H. Munson Company, 467 U.S. 947,
959 (1984); Village of Schaumburg v. Citizens for a Better Env't, 444 U.S. 620, 632 (1980). If a
regulation restricts protected speech, the court must determine which standard of review is applicable.
The principd digtinction in First Amendment cases is between those regulations that are content-based
and those that are content-neutral. Content-based regulations are subject to strict scrutiny - i.e., the
government must show that the regulation is necessary to serve a compelling date interest and that it is
narrowly drawn to achieve that end. Burson v. Freeman, 504 U.S. 191, 198 (1992). By contrast,
content-neutral regulations are subject to an intermediate level of scrutiny. Turner Broad. Sys., Inc. v.
Federal Communications Commission, 512 U.S. 622, 642 (1994). Generaly, lawsthat by their
terms distinguish favored speech from disfavored speech on the basis of ideas or views expressed are
content-based. 1d. at 643. Regulations that serve purposes unrelated to the content of expression are
content-neutral, even if they have an incidenta effect on some speakers or messages but not others.
Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). In thisregard, the government’s purpose
in passing the regulation is the controlling condderation. 1d. Evenif alaw diginguishes among

peskers, it isonly subject to drict scrutiny when it reflects a government preference for the substance
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of what the favored speakers have to say or an aversion to what the disfavored speakers have to say.
Turner, 512 U.S. at 658.

The Supreme Court has articulated a specific standard of review that gppliesto charitable
solicitations. When a government regulation is adirect and subgtantia limitation on charitable
solicitation, it can only be sustained if it serves a sufficiently strong, subordinating interest that the
government is entitled to protect. Munson, 467 U.S. at 960-61; Schaumburg, 444 U.S. at 636;
Moreover, the regulations must be narrowly drawn to serve the government’ s interests without
unnecessaxily interfering with Firss Amendment freedoms. Schaumburg, 444 U.S. at 637. Whilethe
Court never articulated that this standard was for content-neutral regulations, it closely resembles other
content-neutral stlandards, such as the one gpplicable to time, place, and manner regulations. See
Ward, 491 U.S. a 791 (“government may impose reasonable redtrictions on the time, place, or manner
of protected speech, provided the restrictions are justified without reference to the content of the
regulated speech, that they are narrowly tailored to serve a Sgnificant governmenta interest, and that
they leave open ample dternative channels for communication of the information”) (internd quotations
omitted). Indeed, courts addressing this issue have held that the Schaumburg/Munson standard is an
intermediate scrutiny standard applicable to content-neutrd regulations. See Nat’'| Fed' n of the Blind
of Arkansasv. Pryor, 258 F.3d 851, 855 (8th Cir. 2001); American Target Adver., Inc. v. Giani,
199 F.3d 1241, 1247 (10th Cir. 2000).

Paintiffs claim that the TSR is a content-based restriction that requires drict scrutiny. Onits
face, however, the TSR does not resemble those regulations that are traditionally found to be content-

based - that is, it does not draw distinctions between different kinds of speech based on the content of
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the messages conveyed. The TSR agpplies evenhandedly to al “telemarketing,” which the Satute
defines without reference to the subject matter or viewpoint of the solicitation. See 15 U.S.C. §
6106(4). Indeed, dthough suggestions were made to carve out exemptions to the scope of the TSR,
the FTC decided that “no exemptions based upon the type of organization engaged in telemarketing are
warranted, and that dl tdlemarketing (as defined in the Telemarketing Act as amended by the USA
PATRIOT Act) conducted by any entity within its jurisdiction should be covered by the TSR.” 68 Fed.
Reg. at 4589.

Neverthdess, Plantiffs point to three different groups that are dlegedly exempt from regulation
by the TSR. Thefirst group is composed of commercid banks, credit unions, savings and loan
ingtitutions, and common carriers. As noted in Part | supra, however, these entities are exempt from
the TSR only because they are exempt from the jurisdiction of the FTC in generd. 15U.SC. §
45(a)(2). Paintiffsdo not cite, and | have not found, any case indicating that the exemption of a group
from the scope of an agency’ s regulation due soldy to its exemption from the agency’ sjurisdiction
renders that regulation content-based.

Moreover, the gap created by the FTC' slimited jurisdiction isfilled by the FCC. The TCPA
and the rulesimplementing it are gpplicable to dl tdemarketing, including those entities over which the
FTC lacksjurisdiction. Report on Regulatory Coordination, 18 F.C.C.R. at 18560. Thus, the
commercid entities outsde of the FTC' sjurisdiction are within the jurisdiction of the FCC. To ensure
that these commercid entities are Smilarly regulated, the TCPA rules contain provisons restricting
telemarketing that are dmost identicd to the ones set forthinthe TSR. See 47 C.F.R. 8§ 64.1200(a)(6)

(call abandonment provision); § 64.1200(c)(1) (time restriction); § 64.1200(d) (company-specific do-
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not-cal provison); § 64.1200(d)(4) (disclosure requirements); 8 64.1601(e) (caller ID requirement).
Because the FCC regulates these commercid entities to the same extent that the FTC regulates entities
within itsjurisdiction, this “exemption” from the TSR does not demondtrate any intent by the
government to favor one group’ s speech over another because of the content of the message® Cf.
Lucasv. Curran, 856 F. Supp. 260, 273 (D. Md. 1994) (in equal protection context, no
discrimination between First Amendment rights when organizations exempt under one Satute are
regulated under other statutes).

Paintiffs dso clam that the TSR is content-based because of its exemption of charitable
solicitations by nonprofit organizations that do not hire professond telemarketers. Again, nonprofit
organizations are not expressy excluded in the language of the TSR, but they are exempt from its scope
because the FTC lacksjurisdiction over them. 15 U.S.C. §45(8)(2). Unlike the commercial entities
exempt from FTC jurisdiction, nonprofit organizations are dso exempt from the TCPA and the TCPA
rules. 47 U.S.C. 8 227(a)(3). However, thelack of regulation of nonprofit organizations would only
necessitate gtrict scrutiny if it evinced an intent by the government to favor the content of their speech
over any other group. See Turner, 512 U.S. a 658. Inthis case, there is no differentiation based on

the subject matter of the solicitations, but only on the status of the entities making the cdls. The FTC

®This reasoning gpplies equaly to the daim Plaintiffs raise in their reply brief that insurance
companies are exempt from the TSR.  In fact, the McCarran-Ferguson Act states that only those
activities that condtitute the business of insurance and are regulated by state law are exempt from the
FTCAct. 15U.S.C. §1012(b). Becausethe Telemarketing Act incorporates the jurisdictiond limits
of the FTC Act, such activities are o exempt from the TSR, but the TSR does not expresdy exclude
them on itsface. Moreover, tdlemarketers selling insurance products are subject to the TCPA rulesto
the extent that such rules do not invaidate, impair, or supersede state insurance laws. See 68 Fed.
Reg. at 44149-150.
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could reasonably conclude, asit did, that professond telemarketers working on behdf of nonprofit
organizations would be more likely to engage in fraud or overreaching than the nonprofits themsdaves
because the professonas have afinancid interest in obtaining the most contributions, whereas
nonprofits are motivated by more dtruistic concerns. See Special Programs, Inc. v. Courter, 923 F.
Supp. 851, 860 (E.D. Va. 1996); Lucas, 856 F. Supp. at 273.” Thus, the “exemption” for nonprofit
organizations aso does not make the TSR a content-based regulation. See Famine Relief Fund, 905
F.2d 747 (4th Cir. 1990) (applying content-neutral Schaumburg/Munson test to regulations retricting
only nonprofits that use professond solicitors); Telco Communications v. Carbaugh, 885 F.2d 1225
(4th Cir. 1989) (same).

Findly, Plantiffs argue that the TSR is content-based because politicad speechis dlegedly
excluded from its scope. Aswith the first two aleged exclusons, the TSR by its terms does not
expresdy exempt any group or form of tdlemarketing, including solicitation by palitica organizations.
Nevertheless, the FTC did indicate that it did not consder palitical fundraising to be within the scope
of the TSR. Id. a 4589. However, this digtinction was not an effort to carve out a particular subject
matter from the TSR. Rather, it reflects the “basic common law distinction between charities and
politica organizations. *Gifts or trusts for politica purposes or the atainment of political objectives

generdly have been regarded as not charitable in nature. Also...atrust to promote the success of a

"Aaintiffs chalenge the FTC's conclusion regarding the likelihood of overreaching by
telefunders because of the lack of empirica evidence in the record. The Supreme Court has never lad
down acategorica rule requiring that empirical evidence be shown to support every restriction on
gpeech, and & least one court has specifically held that the absence of empirica evidence was not fata
to a gpeech restriction that distinguished between types of charitable solicitations. Auburn Police
Union v. Carpenter, 8 F.3d 886, 899-900 (1st Cir. 1993).
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politica party isnot charitable in nature’” 1d. at 4589 n.106 (citing 15 Am. Jur. 2d Charities 8 60
(2002)); see also George Gleason Bogert et d., The Law of Trusts and Trustees §8 328 and 378
(Rev. 2d ed. 1992); John D. Perovich, Annotation, Validity and Construction of Testamentary Gift
to Political Party, 41 A.L.R. 3d 833, 88 3[c] and 4 (1972). Thus, political fundraising is exempt from
regulation by the TSR not because it deas with politics as opposed to other subjects, but because gifts
to politica organizations are Imply not considered “charitable,” and accordingly, are not within the
scope of the TSR.8

This basic distinction between charitable and palitical contributions is further evident from the
fact that Congress has developed a completdly separate scheme to regulate palitical fundraising. As
noted by the FTC, Congress has established an adminigtrative body - the Federa Election Commission
(“FEC”) - and acomprehensive and detailed statutory structure gpplicable to politica fundraising,
codified at 2 U.S.C. 8§ 431-455. 68 Fed. Reg. a 4590. Federa election law includes provisons
limiting sources from whom candidates may accept contributions, 2 U.S.C. 88 441b, 441c, 441f;
requiring candidates to disclose recelpts and disbursements, 2 U.S.C. 8 434; requiring them to make
certain disclosures when soliciting funds, 2 U.S.C. § 441d; and prohibiting them from making fraudulent

representations when soliciting funds. 2 U.S.C. 8 441h. In addition to exemplifying the differences

8Paintiffs argue aso that a political contribution falls under the definition of telemarketing
because it isincluded in the catch-all phrase “any other thing of vdue” See 15 U.S.C. § 6106(4)
(“Theterm ‘tdlemarketing’ means a plan, program, or campaign which is conducted to induce
purchases of goods or services, or a charitable contribution, donation, or gift of money or any other
thing of vaue’). Asthe FTC correctly points out, the phrase “ any other thing of value’ is modified by
the adjective “charitable” Thus, even if apolitica contribution isathing of vaue, becauseit is not
charitable, it is not regulated by the TSR.
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between charitable and politica contributions, these regulations are significant to the Ward andyss of
content-based regulations. According to Ward, the government’ s purpose is the primary focus of
whether aregulation is content-based. As was the case with the commercid entities exempt from FTC
jurisdiction, the extendve regulation by another agency of the activities of political candidates casts
serious doubt on Plaintiffs contention that the TSR was intended to favor certain groups or subject
matter over others. Cf. Lucas, 856 F. Supp. at 273.

In sum, Plaintiffs have not demongtrated that the TSR is a content-based regulation requiring
drict scrutiny. Accordingly, | will apply intermediate scrutiny to the TSR and use the
Schaumburg/Munson test for content-neutral charitable solicitation.®

B.

Under the Schaumburg/Munson tet, aregulation that directly and substantialy limits protected
gpeech must be narrowly tailored to serve a substantiad government interest. Munson, 467 U.S. at
960-61. According to the FTC, the TSR had two basic purposes:. to prevent fraud and to protect

privacy in the home. 67 Fed. Reg. a 4497.2° Courts have repeatedly held that the prevention of fraud

*Evenif | wereto gpply strict scrutiny to the TSR, it would till be upheld based on the
compelling nature of the government’ sinterests and the narrow tailoring of the restrictions to serve
thoseinterests. See discussion infra Part IV.B.

P aintiffs challenge whether the prevention of fraud was actualy a government interest. To
support this argument, they cite to one statement in the Find Amended Rule thet only refersto the
interest of protecting home privacy and not to the prevention of fraud. 68 Fed. Reg. at 4636.
However, this statement was made with respect to the company specific do-not-call provision only.
The Find Rule includes other statements relevant to the USA PATRIOT Act amendments and different
provisons of the TSR that suggest the prevention of fraud as a government interest. See, e.g., 68 Fed.
Reg. at 4612-13 (USA PATRIOT Act amendments); 68 Fed. Reg. at 4627 (caller ID provision); 68
Fed. Reg. at 4635 n.699 (do-not-cal registry).
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in charitable solicitation is a substantid interest that the government is entitled to protect, Riley, 487
U.S. a 792; Schaumburg, 444 U.S. at 836; Telco, 885 F.2d at 1231; Lucas, 856 F. Supp. at 271,
and that protection of privacy in the home from unwanted speech is dso astrong, subordinating interest
that judtifies government regulation. See Frisby v. Schultz 487 U.S. 474, 485 (1988); Schaumburg,
444 U.S. at 638; Carey v. Brown, 447 U.S. 455, 470-71 (1980).

Still, Maintiffs contend that the TSR is not narrowly tailored to serve these interests becauise it
isunderinclusve. Underinclusiveness of aregulation has been found to be impermissible in three
circumgtances. (1) where underinclusiveness indicates that the regulation is intended to give one sde of
a debate an advantage over another, City of Ladue v. Gilleo, 512 U.S. 43, 51 (1994); (2) where the
regulation excludes so much speech that it undermines the likelihood of a genuine governmentd interest,
F.C.C. v. League of Women Voters of California, 468 U.S. 364, 396 (1984); see also City of
Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 424-26 (1993); and (3) where the
underinclusiveness is So severe as to cast doubts on whether the government is actudly serving the
interests that are supposed to judtify the regulation. Florida Sar v. B.J.F., 491 U.S. 524, 540 (1989);

see also City of Cincinnati, 507 U.S. at 424-26.

1P aintiffs dlaim that the government has no interest in protecting consumers: homes from
charitable solicitations because, they assert, people do not fed ther privacy isinvaded by cdls seeking
charitable contributions. In support of this assertion, they cite to a portion of the adminigtrative record
indicating that only 100 consumer email comments received by the FTC responded to adirect question
about whether charitable fundraisers should be treeted differently from commercia fundraisers. 68
Fed. Reg. at 4637 n.685. The FTC read this response to mean that consumers are disturbed by
unwanted calls regardless of whether the caller wishes to make a sde or ask for a charitable
contribution. 68 Fed. Reg. at 4637. Thisinterpretation of the record is entirely reasonable. Indeed, if
more people distinguished charitable and commercia cals with respect to the privacy intruson
involved, they presumably would have responded to the question.
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In this case, Plaintiffs claim that the TSR is underinclusive for the same reason thet they argueit
is content-based - namely, the exemption of certain commercia entities, nonprofit organizations that do
not hire telefunders, and palitical fundraigng. The rationde for my decison that the TSR is not content-
based gpplies equaly here. The TSR's evenhanded gpplication to al telemarketing demonstrates that
by itsterms, the TSR favors no speaker, subject matter, or viewpoint over any other. Furthermore, the
extengve regulaion by other agencies of dl commercid entities and palitical fundraising indicates that
the government’ sinterests in preventing fraud and protecting home privacy are substantid and thet the
government is committed to furthering those goas as much as possible. The choice not to regulate
nonprofit organizations Smply reflects the government’ s reasonable conclusion that itsinterests would
not be furthered by redtricting these groups due to their differing incentives.

Furthermore, the regulations themsalves are very narrowly drawn to prevent only particularly
abusive practices and leave Firs Amendment rights largdly unrestricted. Those provisons aimed to
protect home privacy do so with limited interference on free speech. For example, the limits on cdling
time reflect concernsthat calls a ether end of the day are particularly invasive of home privacy, but
they il provide a* reasonable window [from 8:00am to 9:00pm] for telemarketers to reach their
existing and potential customers.” 68 Fed. Reg. at 4647. In addition, company-specific do-not-call
lists are much less invasive of speech than the nationd do-not-call registry, for telefunders working for
nonprofits are permitted to call anyone oncein an effort to convey their message and solicit donations.
Y et these lists adso uphold the consumer’ s right not to be forced to listen to speech that she has dready
identified as unwelcome. See Rowan v. United States Post Office Dep't, 397 U.S. 728, 737 (1970)

(“Nothing in the Congtitution compels usto listen to or view any unwanted communication, whatever its

21



merit”). Findly, the cal abandonment provisons target one of the most abusive telemarketing practices
in terms of home privacy but till provide telemarketers with a safe harbor thet is not unduly
burdensome. Nonprofits concerned that this restriction will necessarily result in a decreased number of
cals placed need only hire tdlemarketers that employ the practices delineated in the safe harbor
provison. These practices are certainly feasible for professond tdemarketers, and they are entirdly
reasonable given the important interest that is served.

In addition, the provisons intended to prevent fraud do not limit the number of calls made or
interfere with the ability to convey amessage. The Supreme Court has “repeatedly recognized the
legitimacy of government efforts to enable donors to make informed choices about their charitable
contributions” 1llinois ex rel. Madigan v. Telemarketing Assoc., Inc., 538 U.S. 600, 123 S. Ct.
1829, 1842 (2003). Specifically, the Court has upheld requirements that professona fundraisers
disclose their professond gatus, Riley, 487 U.S. at 799 n.11, and that telefunders and charities
disclose their finances. Riley, 487 U.S. at 800; Munson, 467 U.S. at 961-62 n.9. Disclosure of the
identity of the cdler and the charity on whose behdf heis soliciting certainly furthers the government’s
interest in ensuring that consumers make informed decisions about their contributions. These
disclosures dso decrease the possibility that a caller soliciting on behdf of afraudulent charity will
succeed in his efforts. Moreover, acdler 1D requirement alows anyone atempting to solicit for a
fraudulent charity to be held accountable for his actions and permits consumers who have indicated an
unwillingness to donate or be called again to avoid repested cdlls by telemarketers ignoring their
requests. See 68 Fed. Reg. at 4627.

In short, the TSR satisfies the sandard set forth in Schaumburg and Munson. The FTC's
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interestsin passing the regulation are subgtantia interests that the government is entitled to protect, and
the regtrictions are narrowly tailored to further those interests without unnecessarily interfering with
freedom of speech.

C.

Hantiffs next Firs Amendment argument is thet the TSR isimpermissibly overbroad. The
term “overbreadth” can be used to describe two distinct sorts of First Amendment chdlenges. The
primary meaning of “overbreadth” dedlswith prudentia standing: a person whose own conduct is
unprotected can bring an overbreadth chalenge to assert the rights of third parties whose conduct is
protected, even though the regulation as gpplied to the litigant would be condtitutiond. Munson, 467
U.S. a 967 n.13. Insuch an action, aregulaion may be invaidated only if the overbreadth is
subgtantiad. Bd. of Airport Comm'rs of City of Los Angelesv. Jews for Jesus, Inc., 482 U.S. 569,
574 (1987). Specificdly, the Court has required that there be “aredigtic danger that the Satute itself
will sgnificantly compromise recognized First Amendment protections of parties not before the Court
for it to be facialy chdlenged on overbreadth grounds.” City Council of Los Angelesv. Taxpayers
for Vincent, 466 U.S. 789, 801 (1984). The second meaning of “overbreadth” is smply a chdlenge
to agtatute or regulation that in al its applications directly restricts protected First Amendment activity
and is not narrowly tailored to serve the government’ sinterests. Munson, 467 U.S. at 967 n.13.

In this case, Plaintiffs clam that the TSR is overbroad because it creates a chilling effect on dl
nonprofit organizations that use telefunders, preventing them from exercising therr fully protected right to
solicit charitable contributions. To support this argument, they cite to passages in Munson regarding

prudentia standing - that is, the ability of one whose speech is not protected to bring an action for the
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benefit of those whose speech is protected and whaose rights are chilled by a particular regulation. See
Munson, 467 U.S. at 956, 958. Thus, Plaintiffs appear to be invoking the standing notion of
overbreadth. However, merdly citing to the statements from Munson does not prove that the TSR is
actualy overbroad. Plaintiffs have not demongtrated that there are third parties whose speech rights
will be affected in amanner different from Plaintiffs own rights, nor have they shown that these third
parties rights will be sgnificantly compromised by the TSR. See Hill v. Colorado, 530 U.S. 703, 732
(2000).

It gppears, therefore, that Plaintiffs are Smply using the language regarding the standing notion
of overbreadth to support an argument for the second notion of overbreadth - namely, that the TSR is
not narrowly tailored to restrict only as much speech as will serve the government’ s substantia interests.
In that regard, | have dready found that Plaintiffs argument falls. The TSR is not impermissibly
underinclusive, and the regulations themsalves are drawn extremdy narrowly.

D.

Haintiffs find Frs Amendment argument isthat the TSR, including its cal abandonment
provisons, isan unlawful prior restraint. Prior restraints have been defined as “adminigrative and
judicia orders forbidding certain communications when issued in advance of the time that such
communications areto occur.” Alexander v. United Sates, 509 U.S. 544, 550 (1993). Such orders
may take the form of temporary restraining orders or permanent injunctions issued by courts, id., or
licenang schemesin which adminigtrators are given unbridied discretion to determine a pesker’ sright
to be heard. FW/PBS Inc. v. City of Dallas, 493 U.S. 215, 225-26 (1990); Saia v. People of State

of New York, 334 U.S. 558, 560-61 (1948). Prior restraints are presumptively uncongtitutiona; the
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government must meet a heavy burden to justify any such restraint. Nebraska Press Ass' nv. Suart,
427 U.S. 539, 558 (1976).

In this case, Flantiffs clam that the TSR is an uncondtitutiond prior restraint because it
“dlences’ the gpeech of nonprofit organizations that use professond telemarketers. It gppears Plaintiffs
are proposing that any regulation that inhibits or chills protected speech in someway isaprior restraint
because the chilling effect of potentid future punishment would prevent some speech before it would
normally be made, absent the regulation. Lucas, 856 F. Supp. at 269. Under this theory, dl time,
place, and manner restrictions would be prior restraints because they place some limits on speech
before the speech is actudly uttered. 1d.

Such aview misundergands the meaning of “prior restraint” and ignores the long-held
digtinction between prior restraints and subsequent punishments. Whileit is presumptively unlawful to
bar speech before it occurs, First Amendment law fully accepts the ability to pendize speech that
occurred in the past, after it has been chalenged and the speaker has had the opportunity for gppellate
review. Alexander, 509 U.S. at 553-54; Nebraska Press, 427 U.S. a 559. Inthiscase, the TSR
does not require any speaker to obtain a permit or license before he speaks, nor doesiit forbid any
gpeech outright. Telemarketers are free to cal anyone that they wish and say anything that they warnt.
The time and manner of speech are somewhat limited, and certain disclosures must be made, but the
ability to speak and the core message that is conveyed are untouched by the TSR. Furthermore, it is
only after the speech is uttered that, if the telemarketer has violated the TSR, he may be brought into
court by the state or aprivate individua. See 15 U.S.C. 88 6103 and 6104. Thisisatypical

subsequent punishment, and holding otherwise would practicaly erase the line between prior restraints
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and subsequent punishments. See Alexander, 509 U.S. at 554.
V.

Pantiffs third chalenge to the TSR isthat it violates the equa protection clause, as gpplied to
the federd government in the Fifth Amendment. Equd protection anadlys's requires strict scrutiny of a
government regulation when the regulation interferes with the exercise of afundamentd right or operates
to the particular disadvantage of a suspect class. Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 312
(1976). Rights protected by the Firs Amendment are fundamentd rights. See Perry Educ. Ass'n v.
Perry Local Educators Ass'n, 460 U.S. 37, 54 (1983); Murgia, 427 U.S. at 312 n.3. Because
charitable solicitation is fully protected under the Firss Amendment, and the TSR interferes with the
ability of nonprofit organizations usng teefunders to engage in charitable solicitation, strict scrutiny must
be applied. See also Carey v. Brown, 447 U.S. at 461-62 (“When government regulation
discriminates among speech-related activities...the Equa Protection Clause mandates that the legidation
be findy tailored to serve subgtantia state interests, and the judtifications offered for any digtinctions it
draws must be carefully scrutinized”); Special Programs 923 F. Supp. at 856-57 (citing Carey and
goplying adtrict scrutiny standard); Lucas, 856 F. Supp. at 272 (same).

For the same reasons that the TSR withstands First Amendment andysis, it withstands equa
protection analys's, even under adtrict scrutiny standard. Onits face, the TSR does not discriminate
between any groups, it applies evenhandedly to telemarketing conducted by dl entities. Of the groups
cited by Plaintiffs as being treated more favorably by the TSR, two of them - commercid entities and
nonprofit organizations that do their own soliciting - are exempt from FTC jurisdiction and cannot be

regulated by the TSR even if the FTC wished to do so.  Furthermore, the commercia entities are
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regulated dmost identically by the FCC in the TCPA rules. Under these circumstances, it is evident
that the government is not discriminating between the First Amendment rights of nonprafit organizations
and commercid entities. See Lucas, 856 F. Supp. at 273.

The same holds true for palitical fundraising, the third so-cdled “exemption” from the TSR,
which isfully regulated by the FEC and federd dection laws® The only entities identified by Plaintiffs
that are not regulated a dl are nonprofits that do not hire telefunders. However, the exemption of this
group satisfies the trict scrutiny standard.  The interests of the government in protecting privacy and
preventing fraud are certainly subgtantid, see discussion supra Part 1V.B., and the excluson of these
nonprofits from regulation reflects a legitimate belief that they will be lesslikely to engage in the sort of
behavior the TSR isintended to prevent. See Special Programs 923 F. Supp. at 860; Lucas, 856 F.
Supp. at 273.

A separate order is being entered therewith.

Date:  February 24, 2004 IS
J. Frederick Motz
United States Digtrict Judge

2Even though politica fundraising is not exempt from FTC jurisdiction, it is not covered by the
TSR becauseit is not “charitable” See discusson supra Part IV.A.
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